FREQUENTLY ASKED GENERAL QUESTIONS – LIMITED COMPANIES – 2007/08

Q.     Our Practice is a limited company. The Providers (i.e. shareholders) draw down their profits 

         as a combination of salary and dividends. Are the dividends pensionable?      

A.     Where a Practice is a limited company, any dividends ‘drawn down’ are pensionable (with effect from April 2006) subject to them being solely in respect of NHS work.
Q.     Are the gross dividends or the net dividends pensionable?      

A.     The net dividends.
Q.     Are all the net dividends and salary pensionable?      

A.     No, only those wholly attributable to your NHS income.
Q.      Is a capital distribution of funds pensionable?
A. No. Only income in the form of dividends and salary taken are pensionable.

Q.    For a GP shareholder taking a salary, why is superannuation not deducted at source like    

for other staff?

A. Because different NHS Pension Scheme rules apply for GPs.

Q. What happens when there are sources of non-NHS income in the company accounts?

A. That element of non-NHS income must be stripped out of the dividend and salary so that it is 

not pensioned.

Q. How is the non-NHS income stripped out of a salary?

A. Simply by applying the percentage of NHS income to total income from the company accounts year end falling into the tax year 2007/08 to the salary taken in that tax year.

Q. But where the accounting year end is not March, the percentage applied to the salary will not have been calculated upon the income for the period the salary was earned?
A. That is correct.  However, for the ease of application, a straightforward method has been implemented.  

Q.  Not all dividends have to be distributed.  Where the ratio of NHS to total income varies year on  year, can the payment of dividends not be manipulated to ensure higher or lower pensionable pay as desired?

A. No.  There is a pooling method of carrying forward undistributed NHS profits based upon the proportion of NHS income for the year in which they were deemed to be earned and which restricts pensionable pay where more than the potential NHS dividend is taken.

Q. What happens when an existing company has undistributed reserves brought forward from a time before an NHS contract was entered into?

A. Nothing.  The pooling system still strips out dividends that relate to non-NHS income to ensure that the total NHS income is never more than the amount of pensionable dividend available in relation to NHS earnings.

Q.  What if there are undistributed NHS reserves that are not distributed as dividends when the shareholder sells the shares?

A. The opportunity to pension those reserves is lost as the final distribution is one of capital.

Q. In a year where no dividends are paid, what is the theoretical dividend?

A. In a year where no dividends are paid, a method must be applied that allocates the after-tax profits of the year to each eligible shareholder so that the consistency of the pool is maintained.  This is achieved by calculating a shareholder’s theoretical entitlement should all those year’s after-tax profits have been distributed as dividends to all holders of dividend earning shares, of whatever class.  Where the company’s resolutions do not pre-designate a rate for any particular class of share, each class of share should be deemed to have the same entitlement to dividend.

Q 
What if I became a shareholder part of the way through an accounting period?

A.
To maintain simplicity, the theoretical entitlement will be worked out based upon the shareholdings at the end of the accounting period.

Q. What happens if I dispose of or acquire shares?

A. Your entitlement to dividends decreases or increases appropriately.  The working of the Certificate will not be affected as the pensionable pay follows your entitlement regardless of the level.

Q.          I am a GP with my own Practice however, for tax reasons, have separately set myself up as a  Ltd Co as a ‘vehicle’ for my fringe NHS (i.e. PEC, OOHs) income to flow through; is this 

              pensionable?      

A.         No. If you have set up a limited company yourself (as an individual) that is a separate legal entity to your Practice, that may itself be a limited company, any income that is paid to you cannot be 

  pensionable. This is because the ’unique’ limited company that you have set up does not qualify          
  under the Regulations as an ‘Employing Authority’ or ‘GP Provider’.  
Q.        What are the tax implications regarding the ‘pensioning’ of dividends?      

A.        NHS Pension Division cannot provide financial advice. HMRC has recently advised the NHS 
           Pensions Division that under the new tax regime for registered pension schemes they do not      

 dictate how a registered scheme should calculate the benefits they wish to provide or what  constitutes ‘pensionable earnings’. 

However HMRC has advised that tax relief on an individual’s contributions to a registered pension scheme (such as the NHS Pension Scheme) is available in respect of contributions up to 100% of that person’s relevant UK earnings chargeable to income tax for the tax year in which the contribution is paid. The term ‘relevant UK earnings’ is defined at section 189(2) FA 2004.  As set out at RPSM05200060 it covers:


· employment income such as salary, wages, bonus, overtime, commission providing it is chargeable to tax under Section 7(2) ITEPA 2003 

· income chargeable under Part 2 ITTOIA 2005, that is income derived from the carrying on or exercise of a trade, profession or vocation (whether individually or as a partner acting personally in a partnership) 

· income arising from patent rights and treated as earned income under section 833 (5B) ICTA 1988

 

HMRC has advised that dividends and other distributions are charged to tax under Chapter 3 of Part 4 of ITTOIA 2005.  They do not, therefore, constitute ‘relevant UK earnings’.  But provided the Provider has relevant UK earnings from their employment as a director or from other sources this can be used to cover their 6% employee contributions to NHS Pension Scheme for tax relief purposes even though some of these contributions are used to pension dividend income. 

With regards to employer contributions HMRC has advised that where a GP Provider is a partner in a practice, it is for the GP individually to claim tax relief in respect of the 14% employer contributions payable.  However where a GP Provider is a shareholder/director in a limited company GP Practice it is the limited company in effect that pays the 14% employer contributions.

HMRC has further advised that if this is the case then tax relief in respect of employer contributions may not be claimed by the GP; per section 188(3)(b) FA 2004.  Instead, the employer may be entitled to relief by way of a deduction for its employer contributions provided the ‘wholly and exclusively’ test is satisfied as per section 196 FA 2004 (see RPSM05102010).  The HMRC Business Income Manual at pages 46001 ‘et seq’ gives guidance on applying the ‘wholly and exclusively’ test to contributions to a registered pension scheme.
 

Q 
If, once I have received a dividend payment, I decide to reinvest some of that money back into the company, will this affect my pensionable pay?

A.   No.  Funds reinvested by shareholders are designated as loans and will not therefore alter the company’s profits.  Consequently the same income will not be pensioned twice.

Q.
Are GP shareholders eligible for seniority payments?

A.
GP shareholders should seek clarification from their PCT/LHB.

